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DI AGEO
Si x Landmar k Square
St anford, Connecticut 06901-2704

Tel 203-359-7100
Fax 203-359-7402

Cct ober 15, 2003
Vi a Hand Delivery

M. WIIiam Foster

Chi ef, Regul ations & Procedures Division
Attn: ONoti ce Nunber 4

Al cohol & Tobacco Tax & Trade Bureau
1310 G Street, N W

Washi ngt on, D.C. 20005

ORe: [ONoti ce Nunmber 4. Flavored Malt Beverages and Rel ated Proposal s
Dear M. Foster:

ODi ageo plc, Diageo North America, Inc. and the DI AGEG Gui nness U.S. A, Inc.

(collectively “Di ageo”) hereby submt comments on Al cohol & Tobacco Tax & Trade Bureau
(“TTB”)1 Notice 4, Flavored Malt Beverages and Rel ated Proposals (“Notice 4” or “Notice”), 68

Fed. Reg. 14291 (Mar. 24, 2003). As a nenber of the Flavored Malt Beverage Coalition

(“FMBC' or “Coalition”), Diageo agrees with the Coalition’s comrents on Notice 4 and adopts
themas its omn. W wite separately to reinforce and further illum nate points nmade by FM BC,
and to address issues not addressed by the Coalition.

OQur coments begin with a brief summary of our position—a position of great

i nportance to our conpany because a Di ageo product, Sminoff Ice, is the best-selling flavored
malt beverage (“FMB”) in the United States. A background section follows, explaining D ageo’ s
particular history with the FMB category. Qur conments follow, divided into Parts addressing

TTB is also referred to as the “Agency” throughout this docunent.
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Notice 4's: (I) Proposed Formul ati on Standards for Beer and Malt Beverage Products; (I1)
Proposed Label i ng and Advertising Regul ations; and (I11) Proposed Formul a Regul ati ons.

SUMVARY

ODi ageo supports a national standard for FMBs that would require that a majority (nore

than 50% of a finished product’s al cohol content derive fromfernentation of the product’s base
in order to qualify as a "beer" or a "malt beverage".” D ageo does not believe, however, that
sound policy justifies limting the alcohol contribution from non-beverage flavors2 or other
sources to just 0.5% of the al cohol by volume (“ABV’) in the finished product. Notice 4 does

not produce any evidence of confusion to back up its claimthat existing FMB | abel s m sl ead
consuners, and the Notice fails to explain why either of its stated rationales (alleged consumer
confusion and state concerns) favor a 0.5% standard over the nore reasonable majority standard.
In Iight of Diageo’s good faith reliance on | ongstanding federal policy and the substantia

di sruption to Diageo’s business that any change in policy will require, we believe fairness
dictates that TTB adopt the rule that causes the | east disruption to business and consumer
expect ati ons.

ODi ageo supports codification of the |abeling and advertising policies announced in ATF

Rul i ng 2002-2. Di ageo believes, however, that the | anguage enpl oyed by Notice 4 requires
clarification to avoid future confusion over TTB' s intent. Mst significantly, the |anguage
borrowed fromold wi ne regul ations that prohibits certain statenments enploying distilled spirit
standards of identity is overbroad and woul d not survive a | egal challenge under contenporary
First Amendnent standards. In addition, the final rule should nore clearly articulate TTB s

2 These comrents use the term “non-beverage flavors” to refer to flavors deemed “unfit for beverage purposes”

contai ning al cohol. See 26 U.S.C. § 5131.

and
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intent to continue approving | abels and advertising enploying distilled spirit brand nanes, in
keeping with | ongstandi ng practi ce acknow edged by Ruling 2002-2. Di ageo al so supports

al cohol content |abeling for nmalt beverages, but believes Notice 4 arbitrarily singles out products
cont ai ni ng al cohol from other sources for its proposed al cohol content |abeling requirenent.

OFinally, Di ageo believes Notice 4's |audable goal of nodifying and codifying TTB s

practices towards the subnmission of pre-inport anal yses and statements of process (“SOPs” —
renaned fornul as under Notice 4's proposed regul ations) requires further sinplification and
clarification to acconplish that goal. Di ageo believes the regul ati ons proposed in Notice 4 wll
continue to |l eave brewers and inporters guessing about when they nust file a fornula, and what
criteria TTB will apply in evaluating those subm ssions. W accordingly submt that TTB nust
commrence further rul emaki ng that proposes standards TTB will apply in review ng brewers’

fornul as.

BACKGROUND

OThe coments of FMBC will provide TTB with a historical overview of the entire FMB

category. Diageo wites separately to explain the particular circunstances surrounding its entry
into the FMB market. Those circunstances may hel p explain why Diageo feels particularly
aggrieved by the change in FMB formnul ati on policy proposed in Notice 4.

ODi ageo was fornmed in 1997 by the merger of Guinness plc and Grand Metropolitan plc

Nei t her conpany nor their respective predecessors participated in the early FMB market of the
1960s and early 1970s (Chanpale, Malt Duck, etc.) or the “cooler” boom and the subsequent

evol uti on of second-generation FMBs (Bartles & Janes, Seagram coolers, etc.) in the 1 980s. As
expl ai ned bel ow, Di ageo did not invest in the FMB category until the actions of TTIB s
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predecessor agency denonstrated to Di ageo managenent that federal policy firmy favored the
policies Notice 4 now proposes to overturn

Ol n 1994, several new FMBs caught the attention of Grand Metropolitan subsidiary and

Di ageo North America predecessor Heublein, Inc. The FMBs in question were coolers that bore

t he names of well-known cocktails, nost notably “margarita.” Heublein, the inporter of

America’s leading tequila brand, feared that these malt beverages woul d m sl ead consuners into
believing that they contained tequila —the al cohol source of the traditional margarita. Heublein
accordingly sought to stop the primary marketers of these “cocktail coolers,” E & J. Gllo

W nery and Joseph E. Seagram & Sons, Inc., fromselling FMBs bearing the name “margarita”

and other well-known distilled spirit cocktails.3 Heublein's efforts included federal court
litigationd4d and a petition to TTB s predecessor, the Bureau of Al cohol, Tobacco & Firearns

(“ATF” or “agency”), seeking new regulations that would prohibit the use of cocktail nanes in
malt beverage | abeling and advertising. ATE responded by publishing an Advanced Notice of
Proposed Rul emaki ng seeki ng comments on whether it should prohibit or restrict the use of

cocktail names on FMBs. See 61 Fed. Reg. 57597 (Nov. 7, 1996). Although the rul emaking

addressed | abeling and advertising, it concerned the same subject that Notice 4 cites as its prine
justification for acting —consuner perception of FMBs. See 68 Fed. Reg. at 14296, 14296-97.

3 Publicly-avail abl e docunents filed in the suit did reveal that non-beverage flavors used to nmake the coolers did,

fact, contain tequil a.
4 Heublein, Inc. v. Joseph E. Seagram & Sons, Inc., S D.N.Y. No. 94 CV 8152 (LBS) (AJP); Heubl ein,

confidential settlenment. The ternms of that settlenment are not public.

I nc.

V.
J. Gallo Wnery, SSN.D. Y. No. 94 CV 8155 (LBS) (AJP). The parties to those matters ended their litigation after a

E. &

in



<< 0043206D >>

M. WIIiam Foster
Cct ober 15, 2003
Page 5

Oln late 1997, after receiving over 5,000 coments on the subject, ATF rejected
Heubl ein’s petition, concluding that cocktail coolers neither m sled consuners nor threatened
federal excise tax revenues. On the question of consumer confusion, the agency stated

Evi dence introduced indicates that flavored malt beverages are viewed by consuners as
coolers or |ow al cohol refreshers, and not as a distilled spirits product. Evidence

i ntroduced al so indicates that the presence of distilled spirits or any simlarity of these
products to a distilled spirits drink is not a criteria in their selection by consuners.

Letter to WIlliamL. Webber, fromArthur J. Libertucci, dated Nov. 17, 1997, at 2 (copy
attached). ATF further determned that the sale of FMBs presented no threat to federal excise
tax revenues. |d.

OAfter the cocktail cooler petition, Diageo cane to recognize that it could utilize the
prem um i mage and substantial goodwi || associated with its brands to sell innovative new ready-
to-drink products. The first fruit of this realization was Sm noff Ice, introduced in the United
Ki ngdomin 1998. Sminoff Ice found substantial commercial success in Europe, and Di ageo
accordingly began to consider introducing it in the United States. An FMB fornul ati on proved
instantly attractive in light of the substantial discrinnation against both wine and spirits
products contained in federal [aw and the | aws of many states.

ODi ageo prepared an FMB-formul ated Smirnoff lIce for the U S. test market in the spring

of 2000. At that time we were contacted by another industry menber and informed that an ATF

of ficial was suggesting that the agency woul d revive the rul enaki ng project abandoned after
Ruling 96-1. See Ruling 96-1 (Feb. 26, 1996). Diageo accordingly met with ATF officials in the
sumer of 2000 to | eam nore about ATF s plans and to express its support for existing federa
policy. During the nmeeting, Diageo revealed to ATF its intention to enter the FMB market in the
near future in reliance on existing policy. ATF officials were told that Di ageo woul d reconsi der
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pl ans to enter the FMB market if the agency planned to place new limts on the use of flavors in
FMBs contai ning not nore than 6% ABV. After the neeting, ATF officials stated that the
agency did not plan to change existing policy towards FMB fornul ati on.

Ol n reliance on assurances that ATF woul d not change existing federal policy, D ageo

i ntroduced Smi noff |ce in Decenber 2000. The product proved an instant success, selling nore
than 10.3 million cases in 2001 and 28.2 million cases in 2002. 5 W anticipate that Snminoff Ice
and Sminoff lce Triple Black will continue to succeed in the nmarketplace in 2003 and beyond.

Di ageo al so antici pates devel opi ng and introducing other FMBs in the future.

OSm nmoff 1ce and other Di ageo FMBs have generated jobs throughout the United States.

Two different Diageo facilities are involved in the production of FMBs, and co-packi ng has
occurred at five non-Diageo facilities in the past three years. W estimate that approximtely
200 Di ageo positions depend directly on the production of FMBs. FMBs al so enpl oy al nost

200 Di ageo sal es people, and approximately 60 other Diageo enpl oyees. In addition, Diageo
FMBs generate work for nunerous suppliers and their enployees. During the |ast fiscal year
al one, Diageo spent over $77.8 mllion on glassware, closures, cartons, |abels, and other
packaging materials for its FMB products.

COWMENTS

| . OProposed Fornmul ati on Standards for Beer and Malt Beverage Products

A. ODi ageo Favors a Majority Standard and Opposes the Proposed 0.5%
St andard

0D ageo believes that logic, policy consistency and basic fairness support a nationa
standard requiring that a magjority (nmore than 50% of the al cohol in an FMB derive fromthe

5 The 2002 case figure includes a small ampunt of Captain Mrgan Gol d.
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product’s fernented beer/nmalt beverage base. Di ageo opposes Notice 4's proposed 0.5% ABV

[imt on the use of non-beverage flavors as unnecessarily restrictive and unsupported by the |aw
or facts. Mreover, a 0.5%standard would unfairly provide a conpetitive advantage to those
companies that: (a) would profit fromunfair and overly burdensome restrictions on the FMB
category; or (b) allegedly already possess the capability to produce FMBs under TTB s proposed
standard. W highlight our reasoning below and reiterate that the comrents of FIVIBC explain

our position in greater detail

[ONotice 4 cites just two bases for its proposed limtation on the use of non-beverage

flavors to just 0.5% ABV in a finished product —all eged consunmer confusion and the concerns of
state regulators. See 68 Fed. Reg. at 14294, 14295, 14296, 14297. These justifications do not

wi t hstand cl oser scrutiny. Notice 4’s unsubstantiated all egati on of consumer confusion fails to
meet TTB' s heavy burden of showing that current FM B | abeling nisl eads consuners about the

source of alcohol in those products. See, e.g., |lbanez v. Florida Dep ‘t of Bus. & Prof’

Regul ation, 512 U. S. 136, 141-42 (1994); Pearson v. Shalala, 164 F.3d 650, 659 (D.C. Cir.

1999). In our experience, consunmers sinmply do not care about the source of alcohol in an FMB

and we have received no consuner conplaints that using the term*“malt beverage” on the | abe

of our popular FMBs nislead any of theminto buying the products. Notice 4 also fails to

explain why a 0.5% standard is needed to avoid consuner confusion as to the al cohol source in a
malt beverage when other, |ess stringent standards apply to the al cohol source in w nes and
distilled spirits. See, e.g., 26 U S.C. § 5373 (allowing the fortification of wine with distilled
spirits); 27 CF.R 8 5.11 (allowing a distilled spirit to derive up to 50%of its al cohol from Un-
distilled wine).
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[ONotice 4 also fails to explain howthe concerns of state regulators support a 0.5%

standard instead of a mpjority rule. TTB believes that federal |aw would support a majority
standard, see 68 Fed. Reg. at 14296, and nost state statutes contain definitions simlar to the
federal definitions of “malt beverage” or “beer.” Conpare 26 U S.C. § 5052(a) and 27 U.S.C. 8§
211(a)(8) with Fla. Stat. Ann. 8 563.01 and Mass. Gen. Laws ch. 138, 8§ 1. TTB accordingly

must recogni ze that state regulators, like TTB, possess substantial discretion when interpreting
their definition of beer and/or malt beverage. That discretion allows states to adopt a majority
standard as well as a 0.5% standard and, indeed, state regul ators endorsed a majority by vol une
standard in the spring of |ast year.

B. OThe Law Does Not Authorize the Limts on Flavors Proposed in Notice 4

OAl t hough Di ageo can accept a majority standard, a review of the | aw denonstrates that

TTB |l acks a statutory basis for issuing Notice 4. The rel evant provisions of the Internal Revenue
Code (“TRC’), 26 U.S.C. 88 5001-5691, show that Congress did not give TTB the authority to

l[imt the use of non-beverage flavors in a product taxed as “beer.” The definition of that term 26
US.C 8§ 5052(a), gives brewers flexibility in their choice of ingredients. The statute is entirely
silent on the use of non-beverage flavors, and the repeal of old Internal Revenue restrictions on
produci ng a beverage from non-beverage articles |like flavors denonstrates that the current IRC s
silence on the subject represents a deliberate choice by Congress not to restrict flavor use in the
manner TTB now proposes. Conpare |.R C. 8§ 2837 (1951) with I.R C. 88 5 195-96, 5216, 5217

(1954).

ONor does TTB possess the authority to reclassify beers containing al cohol from non-
beverage flavors as distilled spirits. The I RC taxes products as distilled spirits only if the added
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distilled spirits were not taxpaid and drawback flavors are, by definition, taxpaid. See 26 U.s.c.
88 5001(a)(2) (defining “products containing distilled spirits”), 5131(a) (non-beverage drawback
provision applies to distilled spirits “on which the tax has been determ ned”).

OSimlarly, Diageo's willingness to support the majority standard does not alter our belief

that the Federal Al cohol Administration Act (“FAA Act” or the “Act”), 27 U S. C. 88§ 201-211,

does not place limts on the use of flavors in a malt beverage. The definition of a “malt

beverage” explicitly authorizes the use of “whol esonme food products” in a malt beverage, see id.

at 8 21 1(a)(8), a termthat Notice 4 concedes enconpasses non-beverage flavors, see 68 Fed.

Reg. at 14296 (“We and our predecessors have considered flavoring containing distilled spirits to
be whol esone food products and have allowed their use in producing malt beverages”). And

like the current IRC, today’s FAA Act replaced a statute that explicitly restricted the use of non-
beverage flavors to nake a beverage, indicating that the silence of the Act represents a deliberate
choi ce by Congress and not nere oversight. Conpare 27 U S.C. 8 13(e) (repealed) with id. at 88

201-211. 01 n short, neither the IRC nor FAA Act gives TTB the power to restrict the use of non-
beverage flavors as proposed in Notice 4. Congress intended to rely on the nature of non-
beverage flavors thenselves to put a practical limt on the amount of al cohol such flavors could
contribute to either a beer or a malt beverage.

C. OTim ng of Any Proposed Change

ODi ageo believes the substantial changes required to refornulate, then mass-produce

multi-mllion case brands like Sminoff Ice and Sminoff Triple Black necessitate an ei ghteen-

month transition period to adequately prepare for the proposed change. Refornul ati ng existing
brands presents a particular challenge, as devel opers nmust not only create a great-tasting product,
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but one that does not conprom se consunmers taste and aroma experience. Mreover, the huge
nunber of cases affected by any change requires a transition that does not disrupt D ageo’s
busi ness infrastructure or those of its co-packers, distributors and other business partners.

OThe first task conpelled by Notice 4 is the devel opment of new product formul ations that

will neet TTB's final regulations (whether a majority or 0.5% standard) ~ consuners
expectations. In our experience, this task takes at |east nine nonths. Thereafter, the product
nmust undergo rigorous product testing, including sensory matching and shelf-life trials. After
i nternal evaluation, actual consunmer research is required to neasure the | evel of consuner
acceptance of the reformul ated product.

OFol | owi ng the devel opnent steps outlined above, Diageo nust transfer its refornulated

FMB design to one ready for full-scale production. W estimate the lead time for the substantial
capital investnents necessary to prepare for production at eighteen nonths, including tinme to
desi gn, purchase and install necessary production equi pnrent. Preparing for scal e production al so
requires the conpletion of nunerous | egal tasks: Diageo nust establish new ingredient contracts
and renegoti ate and/ or anend exi sting co-packing agreenents. In the case of production
facilities owned by co-packers, the increased volunmes associated with produci ng substanti al
quantities of malt base will likely require new handling and transportation contracts as well.
Simlarly, gearing up for production requires numerous business changes. Quality standards, for
exanpl e, must be amended to reflect changed production methods, and personnel at multiple

sites and across nultiple products will require new training

OThe need for a seam ess and robust process conbined with the uncertainty inherent in an
undertaking like the reformnul ation of several multi-mllion case brands necessarily requires sone
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“slack” in a tineline. This slack will allow Di ageo to tackle unforeseen hurdles that may arise in
al nrost any process along the way —from consuner testing, contract negotiations, production
scal e up or el sewhere

ODi ageo already is preparing for an eventual new FMB rule. W have conducted product

formul ati on work, internal testing and engaged in significant capital design work. But we can

not prudently mobilize full production resources and staff until after a final rule clarifies whether
the new national FMB rule will be a mpjority or a 0.5% standard. As a result, Diageo requests an

ei ghteen-nmonth transition period before the effective date of any final rule. Further, to avoid any
confusion, final regulations should clearly explain that the new rule applies only to renovals
frominternal revenue or custons bond after the effective date, and will not require the recall of
FMB products already in the market.

I'1.0OProposed Labeling and Advertising Regul ati ons
A. OCodi fication of Ruling 2002-2 —Proposed Sections 7.29(a)(7) and 7.54(a)(8)

ODi ageo agrees with TTB that its nmalt beverage | abeling and advertising regul ati ons

shoul d be updated to incorporate current policy articulated in Ruling 2002-2. See 68 Fed. Reg. at
14298; Ruling 2002-2, Industry G rcular 2002-4 (Apr. 8, 2002). That policy pernmts the use of
distilled spirit brand names and cocktail nanmes as malt beverage brand or fanciful names. See
Rul i ng 2002-2. The policy also prohibits placing distilled spirit standards of identity (e.g., rum
vodka) in a malt beverage statenment of conposition, and presunes that such standards of identity
are m sl eadi ng when used el sewhere in the advertising and |abeling of a malt beverage. 1d. As
articulated in the cooments of FMBC, however, Diageo believes the | anguage Notice 4 proposes

to codify Ruling 2002-2 is overbroad and would result in the suppression of numerous truthful,
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non- m sl eadi ng | abeling and advertising statenents. See 68 Fed. Reg. at 14301 (proposed
Section 7.29(a)(7)(i) —Ilabeling), 14302 (proposed Section 7.54(a)(8)(i) —advertising). As
proposed, Notice 4 would prohibit nunerous unobjectionable statenents about a nalt beverage,
such as:

«["“Tastes like a creamliqueur”;

*[0"Wth the sanme color as a tequila sunrise”;
«["Serve froma brandy snifter”;

" Aged in used whisky barrels”; and

« 0" Snoki er than single-barrel scotch.”

OThe First Anendnent does not allow the government to suppress such truthful, non-

m sl eadi ng statenents. See, e.g., 44 Liquormart, Inc. v. Rhode Island, 517 U S. 484 (1996);
Rubin v. Coors Brewing Co., 514 U. S. 476 (1995). Thus, although D ageo supports TIB s

exi sting policy, we believe the regulation codifying that policy should be carefully drafted to
avoi d the inadvertent suppression of constitutionally-protected speech. Narrow drafting wll
ensure continuity of TTB' s existing policy by renmoving the possibility that a court will strike
down any final regulation as unconstitutional. Di ageo accordingly urges TTB to repl ace

proposed Sections 7.29(a)(7)(i) and 7.54(a)(8)(i) with the follow ng

Any statenent, design, device, or representation that tends to create the inpression that a
malt beverage is a distilled spirit, or that falsely suggests that a malt beverage contains
distilled spirits.

Finally, Diageo urges TTB to provide conpani es that have invested mllions in reliance

on existing |labeling and advertising policies with an assurance that it intends no change from
exi sting policy. Regardless of the |anguage sel ected, any rule governing the use of distilled spirit
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brand nanmes, fanciful names and standards of identity nust necessarily remain general in order

to deal with unanticipated circunstances. Nevertheless, that generality should not allow some
future government official to reverse longstanding policy and rule that a regulation |ike proposed
Section 7.54(a)(8) prohibits advertising that TTB now permts. Di ageo accordingly requests that
the preanble of the final rule confirmthat any final |abeling or advertising regulation will not
result in a change of existing |abeling or advertising policy.

B. OMandat ory Al cohol Content Labeling —Proposed Section 7.22(a)(5)

ODi ageo al so supports mandatory al cohol content |abeling and has placed an al coho

content statement on the labels of all its FMBs since the introduction of Sminoff Ice in late
2000. But Di ageo believes TTB shoul d make al cohol content |abeling mandatory for all malt
beverages, and believes Notice 4 arbitrarily and unfairly singles out FMBs for al cohol content
| abel i ng wi t hout any basis for doing so.

ONotice 4 provides no evidence for requiring mandatory al cohol content |abeling only on

the | abels of malt beverages that contain al cohol from non-beverage flavors and ot her sources.
Instead, the Notice relies on speculation that FMB consumers nmay believe that spirits-branded
FMBs contain the same high al cohol content as distilled spirits, and that other FMBs may

contain no al cohol due to their unconventional appearance. See 68 Fed. Reg. at 14296-97. Not
only does TTB have no basis for this proposition, but the proposed rule bears no relationship to
its cited justification: Notice 4 proposes to require alcohol content |abeling on all products
cont ai ni ng al cohol from other sources, regardl ess of whether they bear a distilled spirit brand
nanme or do not |ook |ike conventional beer products. Thus, a malt beverage bearing a distilled
spirit brand name but w thout flavors (e.g., Jack Daniel’s Pilsner) would not require an al coho
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content statenent, while a malt beverage containing flavors but | ooking exactly like a
conventional beer (e.g., Pete's Strawberry Blonde Ale) would require an al cohol content
statenent. The | aw demands a better fit between the asserted problem and the regul ation
proposed to address it.

I11.0Proposed Fornul a Regul ati ons

A. Ol nt roducti on

ODi ageo agrees with Notice 4 that the current standards for SOP subm ssions are vague

and often generate confusion anong manufacturers and inporters alike. See 68 Fed. Reg. at
14298. W commend TTB for proposing nuch-needed guidance in this area, and offer the

foll owi ng comrents to inmprove both the efficiency and utility of the proposed fornula process.

B. OConsi stent Treatnent of Domestic and Inported Products —
Proposed Sections 25.55-.58

ONotice 4 would apply different fornmula filing rules on inported malt beverages than
those applied to donestic beer. For exanple, the regulations require donestic brewers to file

detailed forrmulas for products that neet the criteria in proposed Section 25.55. See 68 Fed. Reg.
at 14302. In contrast, proposed Section 7.31 states that TTB may require inporters to submt

malt beverage fornul as but provides no further gui dance on what information should be

subm tted or when. See id. This critical discrepancy in the proposed fornula subm ssion rules
wi || perpetuate inmporters’ confusion on which foreigu malt beverage products require a fornula
subm ssion, and may result in the disparate treatnent of domestic versus foreign products.

Oln order to clarify the standards applicable to inmporters and to assure the equal treatnent
of all beers and malt beverages, Di ageo believes that the same fornula filing requirements

shoul d apply to donestic and i nported products. TTB already applies the sane forrmula filing
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standards to donmestic and inported distilled spirits. Under Parts 5 and 27, TTB conditions the
rel ease of inported distilled spirits products from Custons custody upon the subnission of a
TTB- approved certificate of |abel approval (“COLA’). See 27 C.F.R 88 5.51, 27.58. Before

TTB will review an inporter’s COLA application for certain distilled spirits products, however,
t he Agency eval uates the product’s conposition based on a pre-inport letter subm ssion or a

| aboratory analysis of a product sanple. See Industry Circular 2002-2 (July 24, 2002).

| mporters must submit the sane forrmula information to TTB under the pre-COLA eval uation
process as donestic producers provide under the formula requirenents in Part 5. Conpare 27
CFR 88 5.25-.28 with Industry G rcular 2002-2. Based on the distilled spirits nodel, Diageo
encourages TTB to include the proposed forrmula requirenents in Part 7, which applies to al

malt beverages sold or shipped in interstate commerce, rather than Part 25, which applies only to
donestic breweries.

OPl acing the new formula regulations in Part 7 fully conmports with TTB' s authority under

the FAA Act. The formul ation of a domestic or inported nmalt beverage relates directly to TTB' s
ability to enforce the FAA Act’'s |abeling and advertising requirenments because a product’s
composition determ nes how it may be |abeled and advertised. TTB' s authority under 27 U. S.C

8§ 205(e) and (f) to regul ate al cohol beverage | abeling and advertising accordingly authorizes
TTB to require formul a subm ssions by inporters and donestic producers alike. As Part 7

contains the | abeling and advertising standards for nmalt beverages sold or shipped in interstate
and foreign commerce, including the proposed formula provisions in Part 7 would provide for

the equitable and consistent treatnment of donestic and inported products.
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Oln addition, all domestic beer should be subject to the same fornula filing requirenents

as donestic and inported malt beverages, regardl ess of whether the beer enters the stream of
interstate comrerce. TTB can inpose this requirenent on domestic brewers by including a
regulation in Part 25 that cross references the formula requirements in Part 7, subject to an
exception for research and devel opnent purposes |ike the one contained in proposed Section

25 .55(c)(2).

C. OWhat Processes and Ingredients Trigger a Formula Requirenent —
Proposed Section 25.55(a)

6
[ONoti ce 4 proposes to nodify and codify | ongstanding federal policy 6 requiring the

subm ssi on and approval of an SOP (renanmed a forrmula by Notice 4) for certain beer products.

See 68 Fed. Reg. at 14302. Current regul ations require an SOP where a brewer plans to

“produce and mar ket [beer] under a nane other than ‘beer,’” ‘ale,’” ‘porter,’” ‘stout,’ ‘lager,’” or ‘malt
liquor.”” 27 C.F.R 8§ 25.67(a). Notice 4 proposes to significantly change the trigger for filing an
SOP/ formul a fromone focused on the brewer’s marketing plans to a nore conpl ex anal ysis

exam ni ng ingredi ents, processes and final product. Mre specifically, proposed Section

25.5 5(a) would require a fornula for any beer:

(1)Otreated by “any special processing, filtration or other nethods of manufacture;”

(2) Ocontai ning taxpaid wi ne, a non-beverage flavor, or other ingredient containing
al cohol

(3)Ocontaining “coloring or natural or artificial flavors;”
(4)Ocontaining “fruits, herbs, spices, or honey;” or

(5)0Othat is “Sake, flavored sake, or sparkling sake
6027 C.F.R 8 25.67; Industry Circular 57-17 (July 2,1957).
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68 Fed. Reg. at 14302. Diageo welconmes a clarification of SOP/formula rules for beer, but
bel i eves that proposed Section 25.55(a) contains significant anbiguities that will frustrate TTBt's
goal of creating a clear, workable and transparent fornula subm ssion requirenent.

OFirst, proposed Section 25.55(a) will |eave brewers guessing about when they need to file

a formula. For example, Section 25.55(a)(1) nmentions filtration as a “special process,” but the
Notice 4 preanble also nentions filtration as a process that does not require the subnission of a
fornmula. See 68 Fed. Reg. at 14299. Simlarly, current informal TTB policy requires a brewer to
submt an SOP for a beer containing maple syrup, yet Section 25.55(a) fails to nention maple
syrup as an ingredient requiring formula approval while explicitly requiring a formula for
products containing a simlar ingredient, honey. See id. at 14302 (proposed Section 25.55(a)(4)).
That these and many ot her ambiguities abound is not surprising in light of the alnmost limtless
nunber of processes and ingredients brewers can apply or add to beer

OProposed Section 25.55(a) also will require many unnecessary fornula subm ssions that

will drain TTB resources and inpose needl ess costs and delays on the industry. The formnul a
process allows TTB to nonitor the use of certain processes and ingredients in order to ensure
that their use does not alter a product’s tax classification or inpact product |abeling. 68 Fed.
Reg. at 14298. A case-by-case exam nation of such processes and ingredients accordingly

makes sense where TTB has not yet formulated a policy towards a given process or ingredient,

or where the process or ingredient is so new that TTB nust specifically evaluate any usage to
determne health, tax and |l abeling inplications. But once the use of a process or ingredient
becones comonpl ace, requiring rote subnission of a fornula serves no useful purpose and
squanders both governnent and industry resources. To take one exanple, the use of “cold
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filtration” in lieu or pasteurization wuld have qualified as a “special treatment” when first

i ntroduced by brewers several decades ago. Today, however, many brewers enpl oy cold

filtration and, as noted in Notice 4, the process has becone a “traditional” brew ng process. See
id. at 14299.

OFurt hernore, where published federal policy has clearly established the tax and | abeling
inplications of a particular process or ingredient, the need for a formula vani shes. For exanple,
Notice 4 proposes to adopt a precise limt on the quantity of alcohol that a beer can derive from
sources other than the fernented beer base. Upon the adoption of such a rule, TTB will no

| onger have any reason to require a fornmula for products nerely because they contain al coho
froma source other than the fernmented beer base. TTB can develop its policy towards other
processes and ingredients through rulings clarifying, for exanple, that the use of a particular
commonl y-used spice in beer (e.g., coriander, nutnmeg) is permtted up to the limts found in the
regul ati ons of the Food & Drug Administration, provided that the brewer also identifies the use
of spices in the beer’s class/type designation.

OTherefore, a final rule should incorporate a mechanismthat gives TTB flexibility in

det erm ni ng what constitutes a “special process” in order to avoid needless filings. That
mechani sm al so should give the industry a precise and transparent rule on what processes require
the submission of a formula. Sinmilarly, the fornula rule should facilitate flexibility, efficiency
and transparency by allowing TTB to waive the subm ssion of a formul a when the use of a

particul ar process or ingredient has becone so commonplace that it no | onger requires case-by-
case nonitoring. Indeed, although proposed Section 25.55(a)(4) would require a fornula for any
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beer containing spices, it inmplicitly excludes the nost common spice used in beer —hops —from
this requirenent.

Ol n order to acconplish the twin goals of efficiency and transparency while allowi ng TTB

to ensure the proper taxation and |abeling of beer products, D ageo urges that any final rule
substantially re-wite the fonnula subm ssion rules proposed in Section 25.55(a). W suggest the
followi ng text:

O(a) OFor what fernmented products nmust a fornula be filed? You nmust file a
formula with TTB if you intend to produce

(1) OAny fermented beer products that will be treated by any processing that the
Director has not recognized as a established brewi ng practice. The Director shal
fromtime to time publish rulings in the Federal Register that |ist practices deened
to constitute established brewing practices, in addition to the foll ow ng

est abl i shed practi ces:

(i) Opasteurization;

(iti)ydfiltration for clarification prior to bottling;

(iii) Ofiltration in lieu of pasteurization;

(iv)d centrifuging for clarification;

(v) Ol ageri ng; and

(vi) carbonation.

(2) OAny fermented beer products that will contain any ingredient that the Director
has not recogni zed as a recogni zed brewi ng ingredient, or that will contain any

i ngredient in excess of any linmts established by the Director for the use of a
recogni zed brewing ingredient. The Director shall fromtine to time publish in the
Federal Register rulings that Iist recognized brew ng ingredients and any
l[imtations on their use, in addition to the followi ng recogni zed brew ng

i ngredi ents:

(i)Omalted barley or its extracts and byproducts;

(ii)Ocereal grains or their extracts, syrups and byproducts;

(iii) hops and hop extracts;
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(iv) potable drinking water; and
(v) Obrewer’s yeast.
(3)OSake, flavored sake, or sparkling sake

ODi ageo believes the text above will allow TTB to ensure the proper taxation and | abeling

of fernmented products with far nore clarity and flexibility than the text proposed by Notice 4.
By regularizing in the regul ati ons a process of recogni zing processes and ingredients, TTB
woul d provide the industry with far nore gui dance and certainty than either its current SOP
policies or proposed Section 25.55(a).

D.OCriteria for Evaluating Fornul as

OThe formula rules in proposed Sections 25.53 through 25.58 aimin part to give TTB the

ability to “determ ne the proper tax classification for fernented products.” 68 Fed. Reg. at
14299. Thus, the fornula process necessarily assumes that the use of certain ingredients and
processes will render a product sonething other than a beer —either wine or distilled spirit. Yet
Notice 4 provides the industry with no guidance on how TTB will evaluate a fornula to

det erm ne whet her the product is beer, wine or distilled spirit.

OONotice 4 would codify existing federal policy permtting the use of many comuoditi es,

i ncluding “honey, fruit, fruit juice [and] fruit concentrate.” 68 Fed. Reg. at 14302 (proposed
Section 25.15(a)). The regul ati on does not nention, however, the unofficial policy of TTB to
require that half the fernentable nmaterial in a beer derive frommalted barley and/or other grains
Codi fication (or nodification) of this and sinmilar policies is necessary to provide guidance to the
industry as to the limts TTB will apply in determ ning when a product qualifies as beer, and

when the use of honey, fruit or other materials will require classification as a wine. As noted in
the comments of FMBC, the absence of any regul atory guidance on this inportant question
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| eaves brewers guessing about potentially inportant rules and invites inconsistent and arbitrary
deci sion making by the TTB officials charged with review ng fornul as.

OSimlarly, although Notice 4's preanble notes that TTB will review formulas using a

“special process [] to determ ne whether a particul ar process nmay be distillation and thus not
eligible to be conducted on brewery prem ses,” 68 Fed. Reg. at 14299, it provides no gui dance
on how TTB wi |l make this determ nation. Once again, the proposed rule’s |ack of transparency
wi |l inpose uncertainty on the industry and nmay lead to arbitrary deci sions by TTB

OFor the forgoing reasons, Diageo believes TTB nust promnul gate regul ations that

articulate clear standards as to how the Agency will evaluate formulas to determ ne what
products qualify as beer, what products qualify as wine, and what products qualify as distilled
spirits. Brewers today have little or no guidance on what, if any, standards apply, and any

rul emaki ng accordingly should give the public an opportunity to comrent on proposed

regul ati ons before any standards are finalized. The industry requires certainty and transparency
when devel opi ng products and shoul d not be forced to guess about applicabl e standards.

E. OO her Al cohol Source Specificity —Proposed Section 25.57

ORegul ati ons proposed in Notice 4 specify the limts on other al cohol sources for products
classified as “beer” and “malt beverages.” See 68 Fed. Reg. at 14301 (proposed Section 7.11),
14302 (proposed Section 5.12). Regardless of the fornulation standard adopted by the final rule,
Di ageo sees no further need to require that formnulas include detailed informtion about other

al cohol sources as proposed in Section 25.57.

[ONotice 4 intends to codify the information requirenments contained in Rulings 94-3, 96-1
and 2002-2. See 68 Fed. Reg. at 14299. But the data called for by those rulings ained to gather
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information in the absence of the clear fornulation requirenents that will arise from Notice 4.
By limting the perm ssible anbunt of al cohol derived from sources other than fernmentation at
the brewery, Notice 4 elimnates the need for detailed informtion about other al cohol sources.

OTTB does not need al cohol content and source information called for by Section 25.57 in

order to enforce its proposed beer and malt beverage standards. If it did, TTB would al so need,
for exanple, detailed informati on about the hops in a malt beverage in order to determ ne the
product’s conpliance with the unofficial requirenent that a malt beverage contain 7.5 pounds of
hops, or the equivalent in extracts, per hundred barrels of product. See The Beverage Al coho
Manual (BAM, Basic Mandatory Labeling Information for Malt Beverages (Vol. 3), ATF Pub.
5130.3 (7-2001) at 4-2. As the proposed information collection unnecessarily conplicates the
proposed formula filing process, Diageo requests that TTB elimnate this rule. TTB can satisfy
any concerns regardi ng ot her al cohol sources in a beer or malt beverage by requiring the
producer or inporter to include an appropriate certification statenent in its formula filing

F.OPerm tted Ranges in Formul as —Proposed Section 25.57(a)(1)

OTTB seeks comments on what would constitute a “reasonable range” for identifying the

quantity of ingredients listed in a formula. See 68 Fed. Reg. at 14299. Today, producers put

| arge ranges in their SOP subm ssions for a variety of inportant reasons. A |large range hel ps
protect brewers’ confidential trade secrets by ensuring that the disclosure of an SOP will not
all ow a conpetitor to easily duplicate the product. Ranges give brewers flexibility by allow ng
adj ustnents, where necessary, w thout the need to seek and obtain a new SOP. Ranges al so hel p
in the product devel opnent process by allow ng brewers to seek TTB approval before they
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finalize an exact product formulation, thereby avoiding del ays that SOP processing tinme would
ot herw se i npose.

ODi ageo reconmmrends that TTB define a “reasonable range” as follows: First, the range

for “major ingredients,” those that represent nore than 3% of a product’s total weight or vol une,
shoul d vary by no nore than 30% fromthe actual anount used in production. For exanple, if a

manuf acturer plans to use approximately 100 barrels of water in a product, the fornmula could |ist
a reasonabl e range of 70 to 130 barrels. Second, for “mnor ingredients,” those that represent 3%
or less of a product’s total volunme or weight, a reasonable range could vary by up to 200% from
the actual quantity used in a product.

Oln addition, the final rule should codify current TTB policy permtting the listing of

optional ingredients in a subnmission as |ong as those optional ingredients do not inpact the
product’s labeling or classification as a beer/nmalt beverage. Listing optional ingredients allows
manuf acturers to replace out-of-stock flavors and other ingredients as necessary w thout the need
to obtain a new fornula each time such production adjustnents are needed.

G OFormul a Confidentiality

OH ghly sensitive trade secret information contained in an SOP or fornula could be used

to replicate a product’s conposition and nmethod of production. Confidentiality concerns are

hei ghtened by TTB's proposal to narrow the ranges pernmitted for identifying the quantity of each
i ngredi ent used, as |large ranges help protect exact fornulations fromdisclosure. To codify the
confidentiality standards that apply to SOP/fornula information, Diageo urges TTB to add a new
regul ati on specifying that all beer and malt beverage fornulas submtted to the Agency are
confidential and protected from public disclosure in accordance with the trade secrets exenption
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of the Freedom of Information Act, 5 U.S.C. 8 552(b), and the confidentiality provisions for tax
return information, 26 U.S.C. § 6103
OH . OO her Proposed Formul a Provi sions

1.0Sinplifying Fornmula Filing Processes

ODi ageo conmends TTB for proposing several changes that will sinplify key aspects of
the formula filing process.

Oa. OFor mul a Subm ssi ons —Proposed Section 25.56(b)

[OWe agree that submitting fornmulas directly with the Advertising, Labeling and
Formul ation Division (“ALFD’) of TTB in Washington, D.C. is superior to the current system
See 68 Fed. Reg. at 14302 (proposed Section 25.56(b)).

Ob. OSuper cedi ng Exi sting Formul as —Proposed Section 25.58(d)
Di ageo supports Notice 4's proposal to allow the superceding of existing formulas. See

id. at 14303 (proposed Section 25.58(d)). Such a rule will provide val uabl e gui dance on the
recurring question of when and howto file a supercedi ng product formula under TTB s current
unwritten policies.

Oc. OGover nment Formul a Form

0D ageo encourages TTB to create a standardi zed governnent formfor forrmula filings as

a means to facilitate both the filing of formula information by manufacturers and to increase the
efficiency of TTB' s review process. See id. at 14299.

2. OResearch and Product Devel opment Exception —
Proposed Section 25.55(c)(2)

ODi ageo urges TTB to adopt the proposed research and product devel opnent (“R&D’)
exception to the fornmula filing requirements. See 68 Fed. Reg. at 14302 (proposed Section
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25.55(c) (2)). The ability to pursue R& activities on a nunber of product concepts and to adjust
t hose research endeavors quickly is essential to narket conpetitiveness and effective cost
managenent. TTB' s proposed R&D exception will facilitate product innovation w thout

conmproni sing the purpose and integrity of TTB s regul atory schene.

03. OFormul a Revocati on —Proposed Section 25.55(d)

[ONotice 4 references TTB' s ability to cancel or revoke a beer or nmalt beverage formul a

under proposed Section 25.55(d), but it does not describe the process by which such an action
woul d occur. See 68 Fed. Reg. at 14302. An attenpt to revoke or cancel fornulas wthout

providing the fornmula holder with an opportunity to respond and ot her procedural safeguards

woul d rai se serious due process issues. See generally Cabo Distribution Co., Inc. v. Brady, 821
F. Supp. 582, 597-98 (N.D. Cal. 1992). Should TTB retain the fornula revocation reference in

its final rulemaking, the U S. Constitution requires, at a mninmum that such revocations receive
the procedural safeguards built into the administrative process for COLA revocations contai ned

in Part 13 of the regul ations.

4. OConpany Code —Proposed Section 25.57(a)(2)

OTTB should delete the reference to “TTB conpany code” fromthe list of mandatory
formula information. See 68 Fed. Reg. at 14303 (proposed Section 25.57(a) (2)). ALFDis
di scontinuing the assigning of vendor codes under its new electronic label filing system
“
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CONCLUSI ON
Di ageo appreciates the opportunity to comment on Notice 4 and | ooks forward to

working with TTB in establishing sound, workable regulatory standards for the beer and malt
bever age product category.

Si ncerely,

Davi d Ei ckhol t
Pr esi dent
Di ageo- Gui nness USA

Encl osur e

cc: 0John Bl ood (by overnight mail)
Gary Zi zka (by hand)

G eg Altschuh (by overnight mail)
Marc Sori ni



